DIGITAL CONVERGENCE:
CHALLENGES FOR
EUROPEAN REGULATION

Abstract

The aim of this paper is to assess the impact of the
forthcoming multimedia convergence on commu-
nications regulation in Europe and to propose an
appropriate regulatory framework in the digital universe.
It is divided in three parts. The first part attempts to
identify the term “convergence” and explores the
challenges that it poses to European policy makers. Part
two assesses the extent to which traditional com-
munications regulation models are applicable across
digital communication outlets in the age of the con-
verging value chain as well as the balance between
competition law and sector-specific regulation to be
adopted. In particular, it explores the importance of
competition regulation and sector-specific media
ownership and content restrictions and assesses
whether they continue to occupy an important place in
the new era. The third part puts forward proposals for
introducing fresh rules to maximise the benefits of the
digital convergence in terms of growth of industry and
consumer access and choice.
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The Concept of Convergence

Convergence between the information technology (IT), telecommunications and
media sectors is hardly a newly conceived notion. McLuhan (1964) argued as early
as the 1960s that telecommunications networks and the broadcasting of informa-
tion will together create the “global village.” During the 1970s in the United States
and Europe, to a lesser extent, telecommunications and IT enterprises came to-
gether to create new products and services, such as digital switches and Value Added
Network Services. Also, convergence between broadcasting and telecommunica-
tions has been evident since the development of copper coaxial cable (now boosted
by fibre optics), which enabled cable networks to deliver TV pictures. However,
recent technological advances, such as digitalisation, compression, processing
power and the Internet have accelerated the scope of convergence potential. The
Internet, for example, can provide a full range of communication services includ-
ing voice telephony and webcasting. The pace of convergence is also influenced
by a series of structural changes in the information and communication industries,
such as mergers and acquisitions of previously separated enterprises. The inexora-
ble globalisation of the information and communication technologies, together with
the tendencies towards commercialisation and further liberalisation are additional
driving forces for convergence.

Convergence — the delivery of similar, existing or new, media, telephony and
Internet services via the same transmission platform — can be present at three
different, although interrelated, levels: the technological level (mainly due to
digitisation of broadcasting, IT and telecommunications networks), the structural
level (as a consequence of corporate alliances across different sectors), and the serv-
ices and markets level (here we are referring to the new value-added and multi-
media services).

Technological Convergence. Technological convergence is made possible due,
firstly, to the widespread introduction of digital technology, which provides new
means by which moving images and sound can be processed and delivered to
consumer-citizens and, secondly, to the compression of the signal, which makes it
possible to process vast volumes of information without loss of quality or func-
tionality. Combined with digitisation, compression enables efficient use of spec-
trum, resulting in multi-channel. Other key technological developments, such as
the growth in computer processing power, extended switching and optical fibre
are also fundamental enablers of convergence, as they lead in efficient use of band-
width and eventually capacity abundance.

Industry Convergence. Convergence at a structural level or business organisa-
tional convergence, as Noam (1998) calls it, causes a transformation of the global
communication and information markets. Each of the traditional industries that
are likely to be affected by convergence (i.e. I'T, telecommunications and mass me-
dia) have been involved in a series of structural changes (i.e. mergers, acquisitions,
joint ventures, etc.) to strengthen their position in the market. In Europe, merger
and acquisition activity in the information and communications industries increased
significantly after the deregulatory wave of the late 1980s and intensified during
the 1990s (Murdock 1990; McQuail and Siune 1998; losifidis 1999). Although the
pace of convergence at the level of ownership and control differs greatly through-



out the European Union, vertical and horizontal integration appear to be the two
most common strategies that communications enterprises follow in order to sur-
vive in the digital age.

Merger and other alliances can be horizontal, that is, between enterprises in-
volved in the same sector, or vertical, involving firms operating in different sec-
tors. Examples of horizontal integration include the global alliances in the telecom-
munications industry, such as the Global One. Examples of vertical integration
include the merger between Luxembourg-based CLT (owned by Audiofina, a hold-
ing company controlled by the Belgian entrepreneur Albert Frere) and Ufa (Ger-
man Bertelsmann’s audiovisual arm), which has created Europe’s largest TV op-
erator, with annual sales of US$3.1 billion in 1997 and currently the dominant player
in European commercial television, and the January 2000 US$220 billion merger
between the world’s leading Internet company America Online (AOL) and the
audiovisual giant Time Warner. The motives of such movements are well reported
in a number of works (losifidis 1997; McQuail and Siune 1998; Gibbons 1999; Tambini
2001). They range from increasing market power and sharing the high cost of dig-
ital technologies (especially regarding horizontal mergers), to gaining access to
know-how, acquiring contents, and uncertainty of market demand (the case in
vertical mergers). The common aim of those alliances is to address the (potential)
opportunities offered by technological convergence.

Market Convergence. Convergence at the level of services and markets occurs
as a response to technological and industry convergence. The flexibility of digital
information is creating the possibility for more and enriched conventional serv-
ices, such as digital broadcasting and better quality mobile communications, as
well as a whole range of new services and applications, such as home banking,
home shopping, Internet-style data services, etc. It has been put forth (European
Commission 1997) that the Internet will be used as a vehicle for the delivery to
customers of both existing services, such as voice telephony and electronic mail,
and brand new ones, such as World Wide Web. Nevertheless, the concern is that,
whereas many new media services are becoming available, customer demand for
them is still uncertain. There is some evidence of changing habits and indicators of
willingness to pay for substitute products (for example, pay-per-view'). Demand-
side issues though require more careful consideration and monitoring.

Regulatory Convergence?

All these technological, structural/economic and political developments have
called into question the existing regulatory regime covering the wider communi-
cations and information industries. The arrival of digital technology and the de-
velopment of the Internet, in particular, call for rapid policy development, which
could permit a common approach across all different communications sectors. As
we shall see below, the scene seems to have been set, at both EU and national
levels, for a new approach, with provisions for migrating from today’s regulatory
frameworks to a future unified regime.

However, the use of a common approach across all sectors seems problematic.
The Information Technology (IT) sector is characterised by a complete absence of
regulation. IT markets have developed in an open environment dominated by large
global players, in which competition law has played an important part (Clements
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1998). Limited or no regulation at all has traditionally been applied to the print
publishing industry worldwide in order to secure freedom of speech. Broadcast-
ing and telecommunications have developed under different regulatory regimes.
The content of the telephone calls was generally unregulated, whereas broadcast-
ing content has been subject to strict regulation, reflecting national concerns over
the transmission of indecent material as well as the promotion of social and cul-
tural objectives. Broadcasting policies and telecommunications policies have served
different objectives. The aim of the former has incorporated socio-cultural values,
such as freedom of expression, cultural diversity and political pluralism, whereas
the latter has been more directed at infrastructure and has mainly pursued eco-
nomic goals. It would be a heroic task to try and collide those two different policy
objectives.

Still, broadcasting and telecommunications sectors share some common char-
acteristics. They have both lost their monopoly status and opened to competition
from the private sector; satellite technology has enabled both sectors to enter the
international arena; broadcasting and telecommunications can now be transmit-
ted by wired or wireless means; audiovisual content can now be transmitted via
telecommunications networks; cable companies can offer a menu of video and voice
services; digital technology increasingly allows broadcasting to be a one-to-one
communication (similar to telephony), offered for a price (for instance, pay-per-
view and Video on Demand services). The ultimate example of convergence be-
tween broadcasting and telecommunications is the Internet. Using a computer,
one can provide both telecommunications and broadcasting services, transmit voice,
data, words, images and music. In the near future, those tasks would also be ac-
complished via a digital TV set or a 3G mobile phone. There is thus growing evi-
dence that the separate worlds of telecommunications and broadcasting are com-
ing together.

In the face of that evidence, there are increasing calls for a new approach to
include all different information and communications sectors. There is an on-go-
ing discussion at both a supranational (notably European Union) and national (no-
tably Britain) levels on whether technological convergence should result in regu-
latory convergence. There are two different issues related with that: the question
of merging of regulatory bodies and the growing tendency to rely on competition
policy to deliver the optimum economic and social efficiency across all converged
sectors. We deal with these issues in turn.

The Debate over Institutional Integration

Over the past decade in Europe, regulatory reform in the broadcasting and
telecommunications sectors has focused on opening monopoly markets to full com-
petition. The liberalisation of communications markets has required a new set of
regulatory principles that can ensure fair competition in the marketplace. One of
the most visible institutional changes was the setting up of an independent regu-
lator, separate from interested parties® in order to ensure fair and open competi-
tion in the sector. However, as competition developed, another important institu-
tional change was the growing involvement of competition authorities, especially
in telecommunications regulation. The trend towards globalisation and, especially
in Europe, the creation of a single market, increased the intervening role of inter-
national competition authorities. The growing involvement of EC competition



authority reflects the need for consistent jurisdiction in the sector, which enables
market participants to make rational business decisions. Convergence in the com-
munication sector is also leading governments to consider future institutional
changes, to take into account convergence between telecommunications and broad-
casting. Governments and international institutions are now realising the need to
develop a policy framework to accommodate new services and the evolving mar-
ket place.

This last issue is best reflected in the current debate over regulatory reform in
Britain. The British government, through its recent Communications White Paper
(2000), expressed the view that convergence of communications services makes it
increasingly problematic to designate an infrastructure as being specific to a par-
ticular service. It also makes it arbitrary to designate individual operators and serv-
ices as they fall into one category or another. The Communications White Paper
has made a case for merging telecommunications and broadcasting regulators into
a super body, OFCOM (Office of Communications), across the lines of the FCC
(Federal Communications Commission) in the United States. This has been fur-
ther gone ahead with the Office of Communications Bill on 13 July 2001.> Search-
ing for possible solutions to the current convergence problems, policy makers in
Britain considered necessary to propose institutional integration of telecommu-
nications and media regulations, both at the organisational level (regulator) and a
normative level (laws).

Undoubtedly, the setting up of a single regulator would ensure that consistent
and relevant rules are adopted across all converged sectors. However, concerns
have been raised over attempting to put economic and social issues under the same
roof. So far, regulatory bodies oversee the broadcasting and telecommunications
sectors under different statutes and have different roles and functions. The ITC
(Independent Television Commission) puts emphasis on content regulation,
whereas OFTEL (Office of Telecommunications) is concerned with structural regu-
lation. There is bound to be a clash between those two. Another fear is that the
better-resourced telecommunications sector may dominate the smaller broadcast-
ing sector under a converged regulator. Andrew Graham (2000) argued that, the
new era requires effective regulation, but not a single regulator combining eco-
nomic regulation with issues of political voice or quality of content, which are dif-
ferent in kind. There are no objective ways of measuring the latter. A separate regu-
latory body is required to deal with these separate public interests.

At a European Union level, the European Commission came to a conclusion
not to proceed to the setting up of a European Regulatory Authority (ERA) but
instead encourage co-operation of National Regulatory Authorities (NRAs). The
Communications Review (European Commission 1999a, 9) reads: “The Commis-
sion considers at this stage that the creation of a European Regulatory Authority
would not provide sufficient added value to justify then likely costs. In addition, it
could lead to duplication of responsibilities, resulting in more rather than less regu-
lation.” The Commission considers that issues concerning disparity of interpreta-
tion and application of Community legislation (e.g. NRA assessment of operators
with significant market power) are best dealt with by improving co-ordination
and co-operation between NRAs. The above results were drawn from a study com-
missioned by the EC to canvass opinion among interested parties on, among oth-
ers, the need for streamlining or changing current regulatory structures within the
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European Union (European Commission 1999b). Regulatory co-operation between
NRAs is of primary importance, especially in view of the intrusive and borderless
nature of new technologies.

At a EU level, convergence also goes hand in hand with a growing trend to rely
more on competition law, rather than sector-specific regulation to deliver economic
and public policy objectives. The following sections attempt to address this issue.
Let us first delve into the European policy for regulatory convergence.

EC Policy for Regulatory Convergence

The European Commission (EC), through its December 1997 Convergence Green
Paper, opens a discussion at a EU level over the need for imposing fresh rules to
maximise the benefits of the digital convergence in terms of job creation, growth
of industry, consumer choice, cultural diversity and political pluralism. EC’s objec-
tive is twofold: to create an economically viable EU media industry capable of com-
peting globally, and to promote the “public interest” (i.e. enhanced service quality,
consumer choice, access to new technologies, plurality, etc). The overall objective
of the Green Paper was to support, rather than stifle the process of change and
innovation. It was viewed by the EC as a means to achieve the European Informa-
tion Society. Faith on convergence to create the information society appears very
strong, and regulatory reform is viewed as a precondition to encourage conver-
gence. As it is stated in the Green Paper, the opportunities provided by conver-
gence should not be hampered or constrained by inappropriate regulation. A key
message from the Green Paper is that convergence should not lead to additional
regulation.

However, the Convergence Green Paper revealed the conflicts that existed (and
still exist) within the EU between, on one angle, economic and industrial issues,
and on another, socio-cultural implications. It could not be otherwise, as the Green
Paper was the outcome of two different Director Generals (DGs), DGX (now Direc-
torate of Education and Culture) and DGXIII (Directorate of Telecommunications),
pursuing different cultures. Although the Green Paper spelled out different regu-
latory options,* the thrust of it argues in the direction of a future regulatory model
based on the creation of a horizontal regulatory model to cover the whole range of
existing and new services in the communications sector. The horizontal model
means that there should be homogeneous treatment regardless of the service car-
ried. The move towards a more horizontal approach implies, on the one hand, the
prevalence of telecommunications concerns to broadcasting and, on the other, an
increased reliance on competition policy rather than sector specific rules.

The consultation process (European Commission 1999¢c) followed the Green
Paper revealed that it is necessary to adopt two separate approaches to the regula-
tion of the transport of electronic signals and the infrastructures used for this, and
the regulation of content. The Convergence Communication also confirmed the
need for a more horizontal approach to all transport network infrastructures and
associated services, irrespective of the types of services carried. The majority of
respondents were also in favour of a setting up of an appropriate regulatory re-
gime to new services, recognising the uncertainties of the marketplace and the
need for the large initial investments involved in their launch while at the same
time maintaining adequate consumer safeguards. One final message from the con-



sultation process was the increased faith on competition rules, accompanied by
gradual phasing-out of sector-specific regulation, as the market becomes more com-
petitive.

In the past couple of years the emphasis for regulatory reform has rested on
three fronts: accelerating liberalisation,® speeding up decision-making process and
simplifying regulation. Much of the impetus for reform dates from the 1999 Com-
munications Review, which proposed the main elements for a new framework for
communications infrastructure and associated services. Being in line with the prin-
ciple of technological neutrality, it proposed that the new framework covers all
communications services, therefore applying to: telecommunications networks
(fixed or mobile), satellite communications, cable TV networks and terrestrial broad-
cast networks, which control access to services. There followed the Lisbon summit
of EU heads of government (Presidency Conclusions 2000), which set out a broad
agenda intended to make the EU more competitive than the US by removing bur-
dens on European companies. Erkki Liikanen, the EU’s enterprise commissioner,
has emphasised, in a number of speeches,” the need to improve the EU’s approach
to regulation, by both speeding up and sliming down its legislation. The Stock-
holm summit (Presidency Conclusions 2001), reviewed progress on competitive
initiatives and re-emphasised the importance of setting out a new regulatory frame-
work, with the following two principles: simplify regulation and speed up deci-
sion-making. In that way, it will avoid the risk being overtaken by the fast-moving
evolution of markets and technology. In order to ensure legal certainty in the tran-
sition from the current framework to the new regulatory framework, the EC pro-
posed five new Directives (Framework, Access, Authorisations, Universal Service
and Data Protection), which would replace existing Directives (European Com-
mission 2000).® The proposed Directives aim to establish a harmonised regulatory
framework for electronic communications networks and services across the EU.
They seek to respond to the convergent phenomenon by covering all sectors within
their scope.

The Rationale for Regulation in the Digital Age

It might have become apparent by now that the EC intends to: (a) establish a
harmonised regulatory framework for all communications services; (b) simplify
and minimise regulation; (c) separate approaches to the regulation of infrastruc-
ture and the regulation of content; and (d) put more emphasis on competition law
than in the past to achieve desirable economic and social objectives in the digital
universe. Before assessing whether sector-specific or economic regulation provide
an adequate regulatory response to the concerns expressed above, it is necessary
to ask if and why we need regulation at all in the new era. While there has been
much discussion about how the process of convergence and digital compression
challenges audiovisual and telecommunications regulation, accompanied by calls
for a “lighter” regulatory regime, few argue that “no regulation” is a valid option.
In fact, limited or no regulation at all has traditionally been applied to the print
publishing industry worldwide in order to secure freedom of speech. It is argued
that the regulatory model within which publishers currently operate could also be
adopted for all players in converging markets (i.e. freedom to set up a business
and unrestricted access to the market, the application of general laws combined
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with effective competition policy, etc). Publishing, according to European Publish-
ers Council (1998), is an example of how competition can thrive in a highly com-
petitive market without the need for sector-specific regulation. This view is in line
with the wider argument that competitiveness is of fundamental importance given
that European enterprises must prepare for global competition in a scale never
experienced before.

The problem is that the characteristics of the publishing sector may not be ap-
plied to other sectors. For example, whereas it is quite inexpensive to launch a
magazine, it is very costly to set up a TV network. The television industry involves
high entry and operational costs, which prohibit many potential proprietors to
launch even small/local TV stations (until, at least, digital technology, which prom-
ises to drive costs down, is fully realised). Regulation thus should be in place to
facilitate market entry, ensure non-discriminatory access and oversee pricing. Sec-
ondly, convergence has not eliminated the need for management of spectrum. The
trends towards convergence, competition and liberalisation may call for a shift of
scarcity-based regulation to regulation tailored-made for the era of abundance. Still,
new services and technologies have highlighted the need for regulators, at both
national and global levels, to ensure adequate spectrum for all new technologies.
Thirdly, regulation is required to ensure adequate technical standards and univer-
sal compatibility. Rules are needed to ensure that universal access is maximised.
The move to pay-TV may deprive some parts of the population of certain kinds of
program, such as popular sports and latest releases. In that way, it may widen the
gap between information haves and have-nots and lead to the so-called “digital
divide.”” Fourthly, the principles of regulation, that is, to protect and promote val-
ues, such as freedom of expression and access to information, and balance these
with acceptable limitations, such as protection of minors, diversity and impartial-
ity, continue to occupy an important place in the converged era. Because broad-
casters can exert tremendous communicative power and form public opinion, regu-
lation is required to ensure that operators reflect a range of different views and
cultures in a society and contribute to rational political debate (Humphreys 2000).

Fifthly, there is a real danger that the market, left alone, favours concentration
of media ownership, partly due to the high basic costs of access to the media, and
partly due to the ability of powerful enterprises to penetrate any market and achieve
“synergies.” According to Graham and Davis (1997), high quality multimedia con-
tent is expensive to produce in the first place but, once created, relatively cheap to
edit or to change and even cheaper to reproduce. Put it another way;, it has high
fixed costs and low marginal costs — the natural creators of monopolies. High
quality material can still be produced and yet cost very little per unit provided that
it reaches a large number of people (exploiting economies of scale) and/or pro-
vided that it is used in a wide variety of different formats (exploiting economies of
scope), but the exploitation of these economies of scale and scope imply concentra-
tion of ownership. Thus, Graham and Davis argue, even though the new technol-
ogy has removed one source of monopoly, that of spectrum scarcity, it has replaced
it with another, the natural monopoly of economies of scale. It is then a small step
to argue that the previously state-run media monopolies will be replaced by pri-
vate monopolies with the potential of both limiting competition and damaging
pluralism.



In short, regulation retains its relevance and importance in the new digital era.
It is needed for both creating regulatory stability and certainty that would enable
the industrial sector to take rational business decisions, for example via spectrum
management and the provision of technical standards (economic objective), and
for delivering social benefits such as pluralism, diversity, affordability, intercon-
nection and access. However, to achieve these objectives, regulation should adopt
new methods and be more dynamic so as to cope with fast-changing environment.
On the one hand, it should be flexible enough to encourage innovation, take into
account technological convergence, provide for interconnection and protect against
anti-competitive behaviour, especially in view of the increasingly complex nature
of corporate alliances (see below). General competition law has an important role
to play here. At the same time, regulation should re-define and promote the broader
public interest in the new communications environment in order to incorporate
social benefits associated with digital revolution. It should continue to pursue tra-
ditional social objectives, such as pluralism and diversity of sources, but at the same
time it should address new considerations justified in the digital converged era
(for example, access to the Internet and provision of necessary skills for its efficient
use; TV content via the Internet; protection of intellectual property on-line; con-
sumer protection on-line; e-commerce; affordable access to digital connectivity and
broadband technologies; etc). Competition law may fail to address the social and
cultural public interest objectives. Thus sector-specific regulation is still justified to
guarantee those objectives, especially in the transitional period until full conver-
gence is realised.

The following sections look at the connection between competition policy with
three different issues (mergers, access and pluralism) and attempt to identify the
strengths and weaknesses of competition policy to deal with each one of them
effectively.

Competition Regulation and Merger Control

Competition policy is concerned firstly with preventing agreements between
undertakings which reduce the effectiveness of the competitive process, secondly
with controlling mergers which increase the probability of exercising undue mar-
ket power, and thirdly with anti-competitive behaviour which enables firms either
to acquire excessive market power or to increase barriers to entry for newcomers.
The European Union’s competition policy framework lies in the Articles 85-94 of
the Treaty of Rome (81-86 under the new Treaty). Articles 85 and 86 (now 81 and
82), in particular, aim to maintain or increase competition in the Single European
Market and ban restrictive practices, which distort or prevent competition or lead
to a dominant position. In addition, a Regulation on the Control of Concentrations
between Undertakings was adopted by the Council of the European Economic
Community on 21 December 1989 and became effective on 21 September 1990.
The Merger Regulation was intended to complement the Commission’s anti-trust
powers conferred by Articles 85 and 86 of the Rome Treaty and also give the Com-
mission pre-emptive powers to deal with mergers."

However, the Merger Regulation covers only large mergers, which affect com-
petition on the market in question and, as a consequence, has allowed many merg-
ers to proceed as they fell outside its scope (losifidis 1996; Just and Latzer 2000).
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The process of industry convergence, resulting in numerous strategic alliances
between previously separated companies, is seen quite favourably by the Euro-
pean Commission as this will lead to the creation of strong European companies
capable of competing globally. Therefore, the Merger Task Force (the body which
investigates merger cases at the European Commission) has only blocked few merg-
ers in the wider communications industry since its inception. A notable example is
the blockage of the MSG Media Services case in 1994, a joint venture of the Ger-
man giants Bertelsmann AG, Taurus of the Kirch Group and Deutsche Bundespost
Telekom, aiming at supplying administrative and technical services to pay-TV op-
erators. It was prohibited on the grounds that it would have created a dominant
position in three relevant markets — the administrative and technical services
market, the pay-TV and the cable TV market. In May 1998 the EC decided to pro-
hibit the so-called MSG II case, a proposed alliance involved once again
Bertelsmann, Kirch, digital TV channel Premiere and Deutsche Telekom. All com-
panies were to share control of Beta Research, a Kirch owned technical services
outlet providing conditional access and subscriber management. The Commission’s
veto was prompted by two concerns: first, that the merger between Bertelsmann,
Kirch and Premiere would have an adverse impact on the market for pay-TV; sec-
ond, that Beta Research would dominate the conditional access system through
the proprietary nature of Beta-owned D-Box (Levy 1999).

A more recent example was the blockage of the AOL/Time Warner merger with
EMI, on the grounds that a dominant position could arise in the music industry,
including the distribution of music via the Internet, which could then be extended
to other content, such as movies, sport and entertainment. In fact, AOL/Time Warner
and EMI withdrew their intention to merge after it became clear that the EC would
block the deal. The completion of the merger, according to the EC, would have
resulted in price increases without the loss of market shares, thereby forcing com-
petitors to exit the market and prohibiting access to newcomers. EMI's withdrawal
meant that the EC could clear the much bigger merger between the Internet com-
pany AOL and Time Warner. A third example was the veto of the £75bn deal be-
tween US telecommunications operators WorldCom and Sprint in June 2000. Mr
Monti, the EU’s competition commissioner, said at the time that the deal would
have created a company with so much power over transmitting data on the Internet
that it could have dictated prices and let to a raw deal for consumers. This case,
involving two US companies, actually raised the EC’s profile in antitrust investiga-
tions and mergers.

However, the above prohibitions are the exception, rather than the rule. Since
its inception in 1989, the Merger Task Force, from a total of over 1,300 cases, has
provided obstacles to just 12 cases and a further 14 have been withdrawn when it
became clear that regulators would veto them. Six of those cases were in the wider
media and telecommunications sectors.! Given the inexorable industry tendency
towards further consolidation as well as the increased complexity'? of mergers in
the age of digital convergence, it is fair to say that reliance on competition law to
provide open competition and protect the long-term interests of the consumer-
citizen in the convergence era is limited.



Competition Regulation and Access Issues

The extent to which convergence challenges the principles underpinning exist-
ing regulatory approaches in the media industry can be shown by raising the issue
of access to broadband networks, multimedia services, digital platforms, etc. Access
issues are considered to relate to set-top boxes, Application Program Interfaces —
APIs, Electronic Program Guides — EPGs and the local loop itself, as well as digital
services besides television. The role of gatekeepers and the degree to which techni-
cal standards are open will be pivotal in determining whether viewers gain access
to the content they want at a fair price and continue to enjoy it, even where the
rights to content pass to a different distribution platform. This will also determine
the extent to which viewers will be able to switch easily and inexpensively be-
tween platforms. In fact, access issues, in particular access to networks and digital
gateways in a converging environment, has been highlighted in many comments
sent back to the EC during the five-month public consultation following publication
of the Convergence Green Paper (European Commission 1999c). Faith on competi-
tion law to provide for access was also apparent in the majority of those replies.

The role of competition regulator can perhaps best revealed with reference to
broadcasting. Multiple delivery platforms with ownership straddling content pro-
duction, the services in which content is packaged, delivery system encryption
and revenue collection will lead (or have already led) to complicated competition
issues. One such issue is bottlenecks. The increased capacity of digital pay-TV serv-
ices that permit competition raises concerns regarding entry barriers and bottle-
necks. A bottleneck facility or technology can be described as a technology without
access to which it would be difficult for a third party to provide a service to con-
sumers (Cowie and Marsden 1999). Although bottleneck facilities are not new in
the communications industries, the transition to digital TV and impending con-
vergence introduces the potential for new series of bottlenecks related to set-top-
boxes, APIs and EPGs (Cave and Cowie 1996).

Another area is the ownership of TV rights for sports. The competition for sports
rights is likely to intensify over the coming years due to multiplication of channels,
thereby driving up the purchasing price of these rights and changing the way they
are sold. This is bound to have a direct impact on viewer access to major sports
events. Competition policy aims to prevent sports organisers extracting rents from
market power by selling at a level above the minimum feasible and suppressing
competition between different rights. In addition, competition policy places con-
straints on how rights are sold and intervenes to protect entry by new sporting
organisers. Particular concerns include the selling of rights by leagues, where the
league arguably acts as a de facto cartel of the constituent clubs, and whether live
rights and delayed rights, which are partial demand substitutes, should be sold to
different buyers. The application of competition policy to the sale of existing sports
rights should aim to ensure that rents are not excessive and prices are kept low
(Cowie and Williams 1997).

Competition law can thus play an increasingly important role, by ensuring that
dominant positions in those areas are not created and companies with great mar-
ket power do not abuse that power to the detriment of consumers. The law can
also ensure acceptable conditions of service to all delivery platforms and for all
service providers.
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Competition Regulation and Media Pluralism

Competition policy and merger control rules ensure (or should ensure) that
the competitive process is not threatened by either market structure or the con-
duct of firms. The growth of potentially competitive markets has raised their role.
As shown above, and in spite of certain limitations, the role of competition policy
and merger control becomes crucial for the smooth running of the converged com-
munications market (as they can apply to all different sectors), and for remedying
market abnormalities, for example, prevent monopoly formation, eliminate barri-
ers to entry, etc. Their application though to the media industry cannot always
safeguard other values and objectives such as pluralism® threatened by undue
market concentration. Media policy has encompassed a much wider range of pub-
lic values and objectives than the efficient functioning of private markets. The media
play a central role as a disseminator of information, opinions and culture, and poli-
cies are often founded on broad principles governing the circulation of ideas and
information that are fundamental values for pluralistic democratic societies. Pre-
cisely because of the nature of the media industry, competition policy objectives
are not enough for preserving and promoting other policy objectives.

This is not to say that competition policy does not have a role to play in the
cultural field. Policies promoting efficient competition may limit concentration of
media control and, at the same time, may also promote the presentation of diverse
points of view. Competition policy might favour pluralism, to the extent that it
operates to prevent the erection of greater barriers to entry, or indeed to reduce
the existing barriers rendering the market contestable. For example, Merger Task
Force’s Decisions to block the MSG Media Services case, the AOL Time Warner
merger with EMI and the WorldCom/Sprint deal demonstrated above were made
on economic grounds (i.e. denying the formation of a dominant position). How-
ever, it is not difficult to see that the proposed scheme would have created a very
large player with a significant clout and scope for exercising influence in the cul-
tural and political market.

Nevertheless, the safeguarding of a competitive environment and the pro-
motion of pluralism are different objectives. Competition policy and pluralism/
diversity concerns cannot be conflated. Promoting effective competition in a rel-
evant media market™ does not necessarily imply greater pluralism in the quality
and variety of services and products on offer. Competition policy is about ensur-
ing fair and effective competition. In the telecommunications sector, the main re-
sponsibility of the competition authorities is to react to anti-competitive market
behaviour, such as mergers, cartels and predatory pricing and develop a competi-
tive environment which prevents the dominant carrier from abusing its dominant
position. In the broadcasting industry, it is concerned with creating an environ-
ment, which encourages investment (particularly in programming as well as in
the necessary infrastructure) and guaranteeing access to conditional access sys-
tems that regulate consumer access to pay-T'V services, and access to gateway and
bottleneck facilities (EPGs, API). In these cases, competition policy and merger con-
trol provisions may enhance pluralism and diversity indirectly. However, there
has to be a clear understanding that the primary objective of competition law is to
safeguard competition. As such, the protection of social values requires different
types of regulation.



The Convergence Regulatory Framework

It might have become obvious by now that: (a) the principles of media regula-
tion are likely to remain important in the new age; (b) competition policy alone
cannot provide adequate safeguards for economic, but particularly, socio-cultural
objectives; and (c) that there is a need for a common regulatory framework to ac-
commodate all converged sectors. However, the way regulation is shaped in the
digital converged environment depends, to a large extent, on whether one consid-
ers convergence simply as an inevitable consequence of technological and com-
munications service evolution, or as a process dictated by industry and/or political
decisions. The two approaches have differing impacts on market development.
The former assumes that services using different components (i.e. digital broad-
casting, telecommunications and multimedia computing) will necessarily and au-
tomatically merge as a result of technological advancements. The latter imposes a
requirement for political decision-making, outlining the objectives of “convergence
policy,” setting the conditions for bringing into the market new, Internet-style data
services, etc.

Although in favour of the latter approach, it should be noted that excessive
regulation in the future media market, yet uncertain as to which converged serv-
ices will actually find a market, creates disincentives for new actors. Also, a line of
balance should be drawn between protection and encouraging investment as, for
many decades, Europeans have gained a reputation of being “regulation addicts,”
thereby stifling investment and innovation. For these reasons, it is advisable to
leave service providers some flexibility as to the services on offer. This, however,
should not be done to the detriment of social and cultural values.

Once the need for a new, common regulatory framework for the converged
information and communications sectors is realised, the next step is to assess the
extent to which traditional communications regulation models are applicable to
new services as well as the balance between competition law and sector-specific
regulation to be adopted. What we consider in the rest of this paper is a dual model
in which competition law could apply, supplemented by flexible sector-specific
regulation, especially with reference to broadcasting. This is particularly impor-
tant in the short run, that is, until technological convergence is fully realised, and
until incumbents are subject to significant competition. Sectoral content and/or
ownership regulation have traditionally been imposed for consumer protection
and also as a result of spectrum scarcity. There is a train of thought that digital
convergence naturally leads to an end of the regulation of content and ownership,
as it abolishes spectrum scarcity and blurs the boundaries between previously sepa-
rated sectors. This is a strong argument but the simple fact is that broadcasting and
telecommunications sectors have a long way until they are fully become indistin-
guishable. Convergence arrives slowly and, until at least it knocks our door, cer-
tain traditional restrictions still have a role to play. Further, technology might change
the media environment, but that does not imply that concerns about pluralism,
diversity, free speech, etc, traditionally protected by sectoral regulation, are less
valid.
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The Continuing Importance of Content Regulation

Content regulation is primarily the responsibility of Member States. Con-
tent issues are primarily national in nature, being directly and closely related to
the cultural, social and democratic needs of a particular society. Each Member State
of the European Union has imposed regulation designed to ensure the delivery of
programming that competition alone cannot deliver. Governments have applied
both negative content regulation — restricting diffusion of certain types of infor-
mation, text, sound and images, imposing advertising restrictions — and positive
— promoting access to content, guaranteeing quality, safeguarding diversity. Posi-
tive objectives have traditionally been met via the establishment of public service
broadcasting in each Member State, with the remit of providing all citizens with
high-quality and diverse material.

The role of content regulation remains crucial in the converged media age. Such
regulation should aim increasingly at ensuring that public interest content reaches
users in the multi-channel era. Content regulation will be required to provide the
framework — particularly valuable at a time of rapid change — which also allows
intervention to take place when the above values are at stake. Nevertheless, the
traditional means of regulating through licensing broadcasters and imposing con-
ditions on their licenses are challenged by the proliferation of channels of commu-
nication and the volume of material transmitted. In addition, the internationalisa-
tion of television and the development of cable and satellite TV have made it more
difficult to maintain and manage content rules traditionally designed for off-the-
air mass audience channels (Tambini and Verhulst 2001). Technological convergence
will, in the future, make it increasingly difficult to distinguish between “broadcast-
ing” and “telecommunications.” The Internet, the catalyst of convergence, prom-
ises to transmit voice, data and video to users and raises questions as to whether it
should (or could) be regulated at all.

In fact, the Internet provides a good example of current content regulatory chal-
lenges. There can eventually be limitless number of websites and multiple means
of delivery to the end-user, and equally varied ways and means for controls to be
evaded. An Internet service provider, depending on the services it offers, may be
variously categorised as a publisher, journalist, broadcaster or phone company,
each of which has historically had different liabilities for content it distributes. From
a general regulatory and societal perspective, it may no longer matter whether a
piece of indecent material (i.e. pornography) is obtained by mail, at a store, through
the TV set, the mobile phone, or through the Internet (Levin 1999). Of course, a
distinction can currently be made between indecent material transmitted via a
universally available medium, like the TV set, a medium with fast growing home
penetration rates, like the Internet, and a medium in its infancy, like the Third
Generation (3G) mobile phones. However, technological developments are likely
to change things in the near future. Regulation should be dynamic and flexible
enough to anticipate and accommodate such changes. A consistent approach is
needed to determine the types of material that are objectionable and then their
dissemination could be banned regardless of the type of conduit used to obtain it,
with regulation tailored as needed to fit the specific medium of transmission.

Content increasingly becomes network-independent, as it can be transmitted
via different networks. Thus centralised, coercive and forceful content regulation



cannot apply in the new era. Although the rationale for regulation remains, cen-
tral regulation is difficult to sustain. Therefore, new mechanisms and paradigms
appropriate for a changing multi-channel, digital and on-line environment need
to be considered (Tambini and Verhulst 2001).

The Case for Self-Regulation

A case can be made here for increased reliance on self-regulation. It has to be
said from the outset that the term “self-regulation” is understood not as no regula-
tion or no law, but as complementary to official regulation. It is a form of indirect
intervention that assumes a communication (dialogue) between the state and a
business interest. Under a scheme providing a mixture of official (legal) regulation
and self-regulation, public authorities can specify general standards and princi-
ples, but their implementation rests with companies themselves. This process is
also referred as “co-regulation,” under which the state sets broad principles but
leaves their enforcement to business groups. The state also sets procedures, which
ensure business compliance.

The processes of co-regulation and self-regulation are also favoured at a EU
level. Former Commissioner Bungemann, for instance, in an earlier speech (1997),
expressed his objections to strict, official regulation, on the grounds, first, that con-
tent becomes network-independent and, second, that control of content and there-
fore responsibility of its use shifts from government to the individual URL. An EC
Communication (European Commission, 1999d) states that “whilst it is for govern-
ments and public authorities to define public interest objectives, to lay down re-
quirements related to the level of their protection and to adopt the regulations
necessary for this effect, the operators and the users/viewers concerned can never-
theless contribute to the achievement of these same public interest objectives
through the development of self-regulatory measures within the overall legal frame-
work” (p.14). Erkki Liikanen, the EU’s current enterprise commissioner, and Frits
Bolkestein, the single market commissioner, in a joint submission to the EC, have
called for the traditional system of statutory — and highly protective — regulation
to be largely replaced by self-regulation by business groups. The commissioners
argue that, the rapid evolution of markets and technology is one of the prime rea-
sons why the traditional EU system has become so inefficient and difficult to oper-
ate. Their answer is to promote alternatives to “pure” regulation, including self-
regulation by industries, or co-regulation under which the EU would set broad
policy objectives, but leave the details — and enforcement — to self-regulating
business groups (Financial Times 2001). On a global level, the World Summit for
Regulators® pleaded clearly for a co-regulation for reasons that it would be impos-
sible to regulate the Internet effectively if private and public bodies do not com-
bine their efforts.

One area in which co-regulation or “enforced self-regulation” could work is
telecommunications. Universal service in telecommunications could be supported
through a system of “pay or play” in which enterprises may volunteer to provide
universal service or, if they do not do so, are required to pay a levy to support its
provision by others (Prosser 2000). Another area could be broadcasting, where the
provision of public interest content by private channels could be encouraged by
attributing a lower weighting to channels which carry a certain amount of such
programming when measuring market shares. That favourable treatment would
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allow them to proceed to certain corporate alliances, provided there is prior agree-
ment with the regulator. In this way, other channels, which do not offer great
amount of public interest programming, will certainly have a strong incentive to
increase their output of such programming. A third area could be the Internet and
the imposition of content ratings, whereby an agreed set of categories would be
applied to websites, and which would inform users of the appropriateness of a
given source. Equally, the ratings could be used for filtering “gatekeeper” software
to bar access. The approach is currently favoured by the British government. The
Internet Watch Foundation has been established, with government backing, in or-
der to develop ways of developing ratings measures, as well as ways of detecting
breach of rules and the dissemination of illegal or unsuitable material. Without
such ratings, sites could not get access to search engines, or be carried by Internet
Service providers (Svennevig and Towler 2000).

Effective self-regulation and/or co-regulation though require active consumer
and citizen consultation based upon shared responsibility at all stages of develop-
ment and implementation. If the public is to bear more responsibility it has to be
aware of the role of self-regulation (Tambini and Verhulst 2001). The problem is
that we do not yet have the required levels of public awareness. There is thus an
imperative need to educate the public in how to protect themselves. If regulation
is to become reactive rather than proscriptive, then steps should be taken to rem-
edy the lack of public awareness.

The Continuing Importance of Transparency of Media Ownership

As with the case of content rules, European states have imposed ownership
restrictions to protect social objectives, including pluralism and diversity. Never-
theless, ownership restrictions that are tied to vertically integrated sectors, which
link programming production and dissemination to the audiences, might not make
sense if the same programming can be provided by methods that range across the
current terrestrial and satellite broadcasting, cable and telecommunications sec-
tors. Indeed, convergence has already revealed the inadequacy of European Com-
mission initiatives to harmonise sectoral ownership regulation (Gibbons 1999;
losifidis 1997a). Increased pluralism, it is said, can be achieved through permitting
the delivery of a greater range of services more closely targeted to individual needs
and through lowering entry barriers so as to permit a greater number of actors to
take part in the media. However, diversity of sources cannot always result in diver-
sity of media content. As shown earlier, the model of external or numerical diver-
sity, in which diversity of content is provided by separate media outlets, naturally
favours concentration of capital and ownership in the broadcasting business. The
formation of large, vertically integrated and diversified units has led to a corporate
structure in which shares are normally dispersed, in which financial institutions
and industrial corporations have significant holdings, and in which highly quali-
fied managers make key decisions. In situations of dispersed share ownership, it is
indeed very difficult to identify, first, who controls the firm in question and, sec-
ond, the extent of the influence s/he can exert in the cultural and political domain.
That is why it is difficult to sustain structural ownership rules.

The first issue, that of whether ownership is equated with control, had led the
European Commission to initiate a study in order to reach a definition of “control-
ler.” The study, carried out by The European Institute for the Media (1994), identi-



fied five means of influencing a firm’s decision-making centre: direct links, indirect
links, family connections, external financial or contractual relationships and unofficial agree-
ments. The study also identified five ways of wielding influence: influence through
ownership links (capital), influence through links with staff, influence through financial
links (debts) and influence through contractual links (supplies, distribution). The study
concluded that, although ownership links are the most effective way of exerting
influence in the market, the other three — financial, staff and contractual links —
should also be taken into consideration. On the basis of these criteria it is then
possible, with respect to each player, to evaluate by which ways and means s/he
may exert a decisive influence on the operation and eliminate political pluralism
and cultural diversity. Although such a qualitative definition of media control seems
both to be better adapted to the complexity of current ownership and control/de-
pendency structures and respond to various attempts at circumvention of media
ownership rules, it was not favoured by the European Commission. Apparently
the Commission was concerned that the four criteria of wielding influence de-
fined in the study were not clear enough to ensure fair and impartial application
throughout the European Union.

The second issue, that of identifying the most appropriate criterion for the meas-
urement of levels of concentration and consequently media influence, has proven
even more difficult to solve. First, the definition of the relevant market in a multi-
media context is not a straightforward task, and therefore the measurement of
market shares is also problematic. The difficulty here is that the outcome is ex-
tremely sensitive to the specific way in which restrictions are formulated. In par-
ticular, the choice between restrictions on total audience reached, share of ownership in
a channel, share of industry revenues, etc, is crucial and leads to disparate results as to
the level of concentration and the influence exerted. Recent work (losifidis, 1997b)
showed that, even though the measurement of “influence” is problematic, there is
a clear linkage between economic power and political/cultural pluralism, particu-
larly because economic power can affect the range of material offered. The close
relationship between economic power and pluralism indicates that criteria that
are being used for the measurement of market power can also be used, at least in
principle, for the measurement of media influence, and vice versa. Financial crite-
ria, for instance, a long established method for measuring market power, could
also be adopted for measuring “influence,” that is, audience exposure to mass me-
dia. These, however, should be accompanied by audience figures, supposed to be
more efficient for measuring pluralism in the market place for ideas. In the ab-
sence of a direct measure of influence, the study concluded that it is necessary to
develop an approach combining the various sets of methods (i.e. numerical crite-
ria, such as the number of channels controlled, economic criteria, such as company
turnover and advertising/subscription income, and audience criteria, such as au-
dience share and audience reach), and use it as an alternative technique to estab-
lish impact (losifidis 2001).

Conclusion

In this article the concept and process of convergence were investigated and
the challenges that it poses to European policy makers were examined. The con-
tinuing importance of traditional regulatory mechanisms was assessed and the
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need for imposing a new regulatory framework in the age of digital convergence
was outlined. The argument put forth is that market rights and market creation
envisaged by governments, industrialists and international institutions, such as
the European Commission, should go hand in hand with realisation of public in-
terest rights and freedoms. A combination of economic regulation with certain el-
ements of sectoral regulation is required in the communications sector in order to
meet the growing force of technological, economic/structural and social changes in
the new era. In particular, emphasis should be placed on competition regulation to
deal with key access points in the new environment, ensure open access for third
parties and deal with anti-competitive corporate alliances. The provision of social
objectives, including plurality of views and contents, could be achieved through
maintaining flexible content regulation (including self-regulation) and through
promoting transparency of media ownership.

Transparency of media ownership though presupposes that a great deal of in-
formation is available to media regulator. Such information, extracted from a wide
range of indicators, will assist the regulator to decide whether the influence of a
particular company is a cause of concern. A key regulatory role then is that of en-
suring transparency of ownership and control of media actors. This is often ne-
glected but is the key to any other regulatory actions; it is of greater importance
now than ever given the complexity of the alliances. The most effective tool for
regulation is information. If regulators have the power to collect detailed informa-
tion and make it public, then in itself can solve many potential problems before
they arise, and avoid others. All parties are well informed, and the market envi-
ronment is at least a little closer to the ideal perfectly competitive market of eco-
nomic theory, which assumes all actors have perfect information. The market im-
perfection of information deficiencies can be diminished in the information soci-
ety if independent regulators ensure than adequate information about the sector
and the operators is made public.

Notes:

1. An early notable example of demand for pay-per-view services was the 1994 fight between
Bruno and Tyson, which was offered by Rupert Murdoch'’s British Sky Broadcasting for an extra
pay of £10 to existing customers and attracted more than 15 million viewers.

2. The degree of independence of the regulatory authority in the telecommunications and
broadcasting sectors varies substantially across Europe. In newly privatised markets, such as
Greece, the newly established regulators have not enjoyed independence to the degree
envisaged in countries like Britain and Germany, where there have traditionally been government
bodies in the sector.

3. Office of Communications Bill (HL) 2001/02. In an explanatory text it is stated that “because it
will be a complicated and time consuming task to establish a new regulatory regime and
because the Communications Bill will not attain Royal Ascent before 2003, this Bill proposes to
bring forward the establishment of an Office of Communications and to give it a preparatory
function to ease the transition.” Available on the Internet at http://www.thestationeryoffice.com.

4. The Green Paper presented three possible alternative regulatory options: (1) The separate
development of current regulatory structures in IT, print industry, telecommunications and
broadcasting; (2) The setting up of a separate horizontal legislation to oversee new convergent
services in conjunction with existing ones; (3) The development of a fresh comprehensive
common horizontal regulatory regime for all ICT services.

5. This key message relates mainly to access issues concerned with communications



infrastructure and associated services. The Convergence Communication noted that, with regard
to public interest objectives such as the protection of minors and human dignity, open and
competitive markets could not contribute.

6. Since 1998, the EC has been quite successful in initiating liberalised legislation. Examples of
this are the provision for liberalising all telecommunications services and networks in January
1998 and the provision for liberalising the local loop in December 2000. In spite of relative
success on the liberalisation front, the EC has suffered drawbacks on the harmonisation and
implementation fronts. There might have been rapid development of competition, as illustrated
by falling tariffs and a growing number of operators, but the EU telecommunications market
remains fragmented and dominated by incumbent operators in all Member States.

7. See, for instance, Speech by Erkki Liikanen, “E-Learning in the Knowledge Society,” eLearning
Summit, La Hulpe, 10 May 2001. Available on the Internet at http://europa.eu.int (24 July 2001);
Speech by Erkki Liikanen, “IT in the Future eEurope,” elLearning Helsinki, 15 June 2001. Available
on the Internet at http://europa.eu.int (24 July 2001).

8. The EC has already succeeded in passing legislation liberalising the last mile in
telecommunications (Regulation (EC) No 2887/2000 of the European Parliament and of the
Council of 18 December 2000 on Unbundled Access to the Local Loop, OJ L 336, 30 December
2000).

9. The term “digital divide" refers to the gap between individuals, households, businesses and
geographic areas at different socio-economic levels with regard both to their opportunities to
access Information and Communication Technologies (ICTs) and to their use of the Internet for a
wide variety of activities (OECD, /nformation Technology Outlook 2000. Available on the Internet
at http://www.oecd.org (24 July 2001).

10. Until 1989, the Commission had powers to act against anti-competitive mergers and
acquisitions only after they have taken effect and a restrictive practice or dominant position is
established or strengthened. For many years the Commission had argued that it should have
new, pre-emptive powers that would remove the uncertainty of retrospective action for the
parties involved. In fact, competition rules that intervene after a problem of imbalance had arisen
(for example, an anticompetitive practice has been established or a dominant position has
already been created), may not be able to remedy the situation. The Merger Regulation (Council
Regulation (EEC) No. 4064/89) was intended to deal with that problem. This is becoming more
important today because, in order to gain maximum benefit from the information society, “gate-
keeping” issues require a more direct anticipation in competition law.

11. See MSG Media Service in 1994, Nordic Satellite Distribution in 1995, RTL/Veronica/Endemol
case in 1996, Deutsche Telekom/Beta Research in 1998, Bertelsmann/Kirch/Premiere in 1998
(MSG 1), and WorldCom/Sprint in 2000. The AOL/Time Warner intended merger with EMI in 2000
withdrew after it became clear that the EC would prohibit it.

12. The complexity of mergers is a result of a shift in the nature of industry concentration, from
one based on horizontal mergers to those involving vertical integration, as operators sought out
alliances which would enable them to acquire the broad set of skills needed to address new
markets. The CLT/Ufa and AOL/TimeWarner mergers are classic examples of that shift.

13. In an earlier work, pluralism was defined as a notion incorporating three positive elements:
sufficient program diversity, that is, variety of program content; sufficient access to information;
sufficient balance and accuracy in the provision of news and information (losifidis 1997a).

14. For a definition of the relevant market in the media industry both in terms of geography and
the good in question, see Frazer 1992.

15. This Summit was organised by the Unesco in co-operation with the Association of National
Audiovisual Authority, 30 November—1 December 1999, Paris.
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